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RECENT CASES 

Adverse Possession — Acquisition of Rights against Trustee and 
Cestui que Trust. — Stoll v. Smith (1016) 98 Atl. (Md.) 530. — This 
action was brought for specific performance of a contract of sale of 
land. The defendant objected to the plaintiff's title which was based 
upon adverse possession for eighty years under an unauthorized sale by a 
trustee appointed by a court. Held, that adverse possession would run 
even against a trustee appointed by the court so as to bar both legal and 
equitable estates, and that the plaintiff had thereby acquired a good title. 

According to modern decisions third persons may hold the trust estate 
adversely to both the trustee and the cestui que trust so as to bar both. 
Woodward v. Boro (1886) 84 Tenn. 678; Maddox v. Allen (1858) 58 
Ky. 495; Young v. McNeill (1907) 78 S. C. 143; Cameron v. Hicks 
(1906) 141 N. C. 21. For this purpose the trustee's possession is con- 
sidered that of the cestui que trust. Reynolds v. Sumner (1888) 126 111. 
58. So, too, even though the cestui que trust is under some disability, 
such as infancy or coverture. Walton v. Ketchum (1898) 152 Mo. 289; 
Blake v. Allman (1858) 58 N. C. 407; Appel v. Childress (1909) 116 
S. W. (Tex.) 129; contra, Hunter v. Hunter (1902) 63 S. C. 78. In 
the principal case it was urged that, as the trustee had been appointed by 
the court, the rule did not apply, possibly for the reason that as there 
can be no adverse possession against the state, there should be none as 
against the trustee appointed by it. The insufficiency of the reason for 
such a distinction is apparent and the court refused to draw it. Accord, 
Meek v. Olpherts ( 1872) 100 U. S. 564. 

S. J. T. 



Carriers — Liability for Personal Injuries — Persons Riding in Viola- 
tion of Interstate Commerce Act. — Illinois Cent. R. R. Co. et al. v. 
Messina (1916) 72 So. (Miss.) 779. — The plaintiff, by permission of the 
defendant's engineer, was riding on the tender of an interstate passenger 
train without paying fare. Through negligence of the defendant the train 
was derailed and the plaintiff injured. Held, that the plaintiff could 
recover for personal injuries, notwithstanding his presence on the train 
was illegal and a misdemeanor under the Interstate Commerce Act (Act, 
Feb. 4, 1887, c. 104, St. 379, as amended by Act, June 29, 1906, c. 3591, 
34 St. 584). Stevens, J., dissenting. 

The deciding question in the present case is the status of the plaintiff 
while riding upon this train. He was clearly not a passenger, since the 
relation of carrier and passenger is based upon contract, express or 
implied. Gardner v. Neiv Haven & Northampton Co. (1883) 51 Conn. 
143; Illinois Cent. R. R. Co. v. O'Keefe (1897) 168 111. 115. A railroad 
is liable for negligence to an invitee or a licensee riding by the invitation 
or permission of an employee, where such employee has authority, express 
or implied by his office, to give such invitation or permission. Whitehouse 
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v. Grand Trunk R. R. (1877) Fed. Cas. No. 17,565. This cannot apply 
to the principal case, as the engineer was without authority. Chicago & 
Alton R. R. Co. v. Michie (1876) 83 111. 427; Robertson v. N. Y. & Erie 
R. R. Co. (1856) 22 Barb. (N. Y.) 91. Plaintiff was then a trespasser, 
and the only duty of the carrier to him was to abstain from wilful or 
wanton injury. Clark v. Colorado & Northwestern R. R. Co. (1908) 165 
Fed. 408; Purple v. Union Pacific R. R. Co. (1902) 114 Fed. 123. Espe- 
cially is this true of one who rides upon a car which he knows, or by 
the exercise of reasonable diligence should know, is not designed for the 
transportation of passengers. Morris v. Georgia R. & B. Co. (1908) 
131 Ga. 475; Radley v. Columbia Southern R. R. Co. (1904) 44 Or. 332. 
The fact that the plaintiff was also violating the law at the time of his 
injury would not necessarily preclude his recovery in an action for 
negligence. See McNeill v. Railroad Co. (1904) 135 N. C. 682; Duncan 
v. Maine Cent. R. R. Co. (1902) 113 Fed. 508. Such violation of law is 
material only so far as it contributes in the same way to his injury as 
does his trespassing. 

E. J. M. 

Carriers — Non-Delivery — Restraint of Princes. — The Kronprin- 
zessin Cecelie (1916, Cir. Ct. App.) 238 Fed. 668. — The defendant 
contracted with the plaintiffs respectively, to deliver shipments of gold 
at London via Plymouth and at Paris via Cherbourg; but was not 
to be liable for loss by "arrest and restraint of princes, rulers or 
people." When still two days from Plymouth the master received a 
telegram from the ship's owners at Bremen, stating, "War has broken 
out with England, France and Russia. Turn back to New York." The 
master turned back, putting into Bar Harbor, Me. The owners knew the 
message to be false, but the master did not. Held, that this was a breach 
of defendant's contract, for which plaintiffs were entitled to recover. 
Putnam, J., dissenting. 

An exception in a bill of lading inserted by the shipowner for his own 
benefit will be construed most strongly against him. The Caledonia (1895) 
157 U. S. 124; The Majestic (1897) 166 U. S. 375. A blockade is a 
"restraint of princes," Geipel v. Smith (1872) L. R. 7 Q. B. 404; so also 
an embargo, Rotch v. Edie (1795) 6 T. R. 413; and also a siege, Rodo- 
canachi v. Elliot (1874) L. R. 9 C. P. 518. But mere fear of war is not 
a "restraint of princes." Forster v. Christie (1809) 11 East, 205. It would 
seem then that the court was right in holding that there was no "restraint 
of princes" in the principal case. The only case cited by the dissenting 
judge for the contrary view is one in which the deviation took place after 
war was declared. The British & Foreign Ins. Co. v. The Sanday & Co. 
[1916] A. C. 650. But the other defense, as indicated by the dissent- 
ing opinion, might well have been sustained. The master of a ship at sea 
is under a plain duty to take care of all interests intrusted to him. Notara 
v. Henderson (1872) L. R. 7 Q. B. 225. A deviation from the ordinary 
course of a voyage, if reasonably necessary for the safety of the ship 
or cargo, as, for example, saving human life, is not a breach of the 
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